
Extract from Hansard 
[ASSEMBLY — Wednesday, 21 September 2011] 

 p7462c-7469a 
Mr John Quigley; Mr Christian Porter 

 [1] 

COMMERCIAL ARBITRATION BILL 2011 

Second Reading 
Resumed from 15 June. 

MR J.R. QUIGLEY (Mindarie) [1.02 pm]: On behalf of the opposition, I wish to indicate to the chamber the 
opposition’s support for this bill. As pointed out in the second reading speech of the Attorney General, the 
Commercial Arbitration Bill 2011 will repeal the Commercial Arbitration Act 1985. A briefing on the 
Commercial Arbitration Bill was offered by the Attorney General, for which I thank him, but this bill did not 
seem to attract much attention, or close attention, from members, as I was the only attendee. But I do thank the 
Attorney General for offering the briefing by Mr Peter Richards of the justice department. 

The Commercial Arbitration Bill is a very important piece of legislation in the development of commercial life 
in this city and in Western Australia. It is worth reflecting just for a moment, for those members of the chamber 
who are uninitiated, on what arbitration is, on what benefits it offers to the community of Western Australia, and 
on how this bill will advance those interests. Quite often in commercial life, there will be matters that are in 
contention or dispute. It might be between a construction company and its subcontractors, or it might be between 
service providers and those who contract them. Often these disputes involve highly technical matters. They 
might be about engineering considerations in the construction of high-rise buildings downtown, or they might be 
about the construction of mines or underground workings, or, indeed, of our offshore oil and gas industry. When 
a dispute is highly technical, it is desirable that the person who judges the dispute has the same level of technical 
expertise as the parties in dispute. The advantage of arbitration is that the contracting parties can resolve to 
appoint an arbitrator who has the necessary expertise.  

Another advantage of arbitration is that arbitration is often faster than litigation in a court, because the parties are 
not on a waiting list, they are the ones who appoint the arbitrator, and they can fix the time when the arbitration 
is to be heard. Another advantage is that it is often cheaper and more flexible for business to go down the path of 
arbitration than to go down the path of expensive Supreme Court litigation. I know that I am going over some 
fairly common ground for someone as learned as the Attorney General, but I do so for the benefit of the public 
and the other members of the chamber.  

Another very important advantage of arbitration is that arbitral awards can be declared confidential and thus are 
generally not made public. This is often very important for big commercial houses that have a genuine dispute 
that they wish to have resolved but do not wish to have the commercial details of their dispute or technical or 
trade matters of confidentiality aired in a public courtroom.  

One of the most important aspects of arbitral awards is their portability. Judgements made by the Supreme Court 
of Western Australia can be registered in other jurisdictions. But the parties have to go to the trouble of 
registering those judgements and having them enforced in those other jurisdictions. As a result of preceding 
legislation in Australia, of course, and in Western Australia—namely the Commercial Arbitration Act 1985—
there was some degree of uniformity between the states as to the method of arbitration and as to what would be 
recognised in other states as an enforceable arbitral award. However, not long after the Second World War—I 
think in 1960, or thereabouts—international conventions were enacted that provided that an arbitral award that 
was made in a country that was a signatory to the convention could be enforced in another country. That means 
that it is now a lot easier for parties to register an award than it was when they had to try to register a judgement 
of the Supreme Court of Western Australia, for example, perhaps in Singapore.  

The last point I will touch on in talking about the advantages of the arbitral system is that the decision of the 
arbiter is final. Once the arbiter has made his decision, it is only in—I will not say extreme circumstances—
exceptional circumstances that the award of arbitration can be challenged. Therefore, there is not an endless 
string of appeals, which in Supreme Court litigations can include appeals from interlocutory decisions—by that I 
mean decisions that judges have to make in directions hearings along the way—which can be appealed to the 
Court of Appeal and then be appealed to the High Court of Australia. We have seen this happen in big 
commercial disputes. Once the arbiter has made his award, as far as possible there is a degree of finality about it. 

I will come now to the legislation that the Attorney General and the government have introduced to the chamber 
and give a brief history, as the Attorney General did in his second reading speech. The United Nations, as long 
ago as 1985, passed what it called the UNCITRAL Model Law on International Commercial Arbitration. 
UNCITRAL is the acronym for the United Nations Commission on International Trade Law, to which Australia 
is a signatory. That law has been published by the United Nations Commission on International Trade Law, with 
amendments made as recently as 2008. This model law seeks to provide, for all countries that are signatories to 
the United Nations Commission on International Trade Law, a uniform model of arbitration given the nature of 
international trade. 



Extract from Hansard 
[ASSEMBLY — Wednesday, 21 September 2011] 

 p7462c-7469a 
Mr John Quigley; Mr Christian Porter 

 [2] 

We see it in Western Australia with the development of our mining and resources industries. Companies from all 
around the world participate in commercial contracts in this jurisdiction. People who achieve awards in 
arbitration in Western Australia want to be able to register them in, for example, Texas, California and Hong 
Kong. The parties who enter into contracts in our jurisdiction want to do so with the confidence that those 
jurisdictions recognise an international model for the resolution of disputes for those contracts. About two years 
ago the commonwealth and state Attorneys General resolved that laws in each jurisdiction around Australia 
would be introduced that would reflect as closely as possible, with certain exceptions for local conditions—I will 
touch on those in a moment—the UNCITRAL Model Law on International and Commercial Arbitration. When 
one looks at the bill, one can see the reference to the model law and the article in the model law that it reflects 
after the title of each clause. For example, after clause 4 of the bill, “Waiver of right to object”, it states “(cf. 
Model Law Art 4)”.Not all jurisdictions have completed the process yet but other jurisdictions around Australia 
are introducing the same law. I have the Hansard from South Australia, which shows that the same bill—the 
Commercial Arbitration Bill—was introduced by a Labor government on 4 May 2011. When I turn to clause 4, I 
find that the South Australian bill has exactly the same clause as the Tasmanian bill, which was passed into law 
in 2010. I do not have the New South Wales bill in front of me, which has passed into law. Victoria is in the 
process of passing its bill through the Victorian Parliament, as we are here. On this occasion the Attorney 
General and the government have brought before the chamber a model law that is being adopted around 
Australia. Once this bill is passed through Parliament, it will have great advantages for commerce in Western 
Australia because parties entering agreements in Western Australia in the environment within which we now live 
and within which commerce is conducted will be doing so confident in the knowledge that by entering into 
contracts in this jurisdiction, they will have known rules for the resolution of any disputes involving that contract 
and will be able to take advantage of some of those matters that I referred to at the opening of my address this 
afternoon. 

Dr J.M. Woollard: Isn’t that only if they both agree when they enter into the initial contract that should there be 
a dispute at a later time, they will use arbitration as a means? 

Mr J.R. QUIGLEY: Correct. 

Dr J.M. Woollard: It could be a very effective act, provided commercial businesses write this into contracts that 
they sign with other parties in the future. 

Mr J.R. QUIGLEY: That is right. From my experience with big, substantial commercial contracts, that is what 
nearly all of them do today—all the big multistorey buildings and mining contracts et cetera. The problem has 
been that because we have not had the model bill that is recognised around the world, some of the arbitration 
“business” and disputes have been resolved in other jurisdictions. Some of it has floated up to Singapore, where 
the parties have said, “If there’s a dispute, we will go to arbitration but it will be in Singapore because it is within 
the Asian region, it is on the same time zone and it uses the English language”, so we lose that business, that area 
of activity, in Western Australia. I will touch on what occurs in New South Wales in a moment.  

The opposition supports and commends this bill to the house. As the Attorney General alluded to in his second 
reading speech, there are some clauses in the bill that are not contained in the international model. These relate to 
some domestic conditions; for example, the ability to issue subpoenas and force witnesses to produce documents, 
which can be done through the Supreme Court. We could not do that in the international model because of the 
different courts in different countries of the world. It is very important for a party to a dispute to be able to 
require, if necessary, the other party to produce documents or witnesses. Another area would be the area that I do 
not think is covered in the international model; for example, the recovery of costs and the mechanism for 
recovery of costs. In supporting this bill, we do so enthusiastically.  

There has been a discussion outside the chamber between the Attorney General and me concerning two minor 
amendments that the Attorney General has given to us. We discussed the first of those a week or so ago. It 
related to appeals against awards. We will have to go into consideration in detail for the Attorney General to 
move those two amendments. I will touch on them briefly now. The first amendment is to clause 34A, “Appeals 
against awards”. One wishes as far as possible to see an arbiter’s award be final but if the arbiter acts against the 
law and conducts his arbitration and makes a finding against the law of the jurisdiction, on a question of law a 
party should have the right to seek a correction. Clause 34A states — 

(1) An appeal lies to the Court on a question of law arising out of an award if — 

(a) the parties agree, before the end of the appeal period referred to in subsection (6), — 

That is, within three months — 

that an appeal may be made under this section; or 

(b) the Court grants leave.  
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I do not know how that got in there but in the other jurisdictions, the conjunctive “and” is used instead of the 
disjunctive “or”. We could not disturb or delay the registration of an arbitral award by just getting the court to 
grant leave or throwing in an appeal paper. It is conjunctive. It is a two-stage process. One has to agree and one 
has to have the court grant leave that it is a matter worthy to go before the Court of Appeal. When I look at 
section 34A of the Tasmanian legislation I see the conjunctive word “and”—that is, the parties agree that an 
appeal is going to be made and the court grants leave. It is the same as in South Australia. This is the beauty of 
the legislation, of course, because we can go to the same clause in the South Australian bill, which states that if 
the parties agree prior to the commencement of the arbitration such appeals may be made and the court grants 
leave. 

The Attorney General has given notice of a further amendment, which will be necessary to go into the 
consideration in detail stage for, that deals with the language of arbitration and what language should be used in 
the arbitration. The position is that the parties are free to agree on the language or languages to be used in the 
arbitral proceedings and failing agreement in proposed subsection (1) the arbitration tribunal is to determine the 
language instead of having a default position back to the English language, which is in the bill as written. We do 
not have a problem with that.  

In concluding my remarks on the Commercial Arbitration Bill and the utility of the bill, I make the point that this 
is already a very, very active area of dispute resolution in Western Australia. I was speaking with Mr Ian Bailey, 
SC, who is one of Australia’s leading silks in construction arbitration. I think that he has been appointed the 
arbitrator for a dispute involving the Gorgon gas project. He reflected that in Sydney, together with the Institute 
of Arbitrators and Mediators Australia, an arbitration centre with arbitration hearing rooms has been developed. 
This, of course, encourages people to use that jurisdiction in Sydney to conduct their disputes because Sydney 
has not only a strong bar but also the facilities laid on. We have a very strong bar in Western Australia and we 
know that a number of the national firms, such as Woodside, BHP Billiton and Fortescue Metals Group, have 
established or are establishing their national offices in Western Australia. Big construction houses now have 
significant offices and state presence. We believe that it would be very advantageous to Western Australia if we 
could start a centre for arbitration, perhaps in conjunction with the Institute of Arbitrators and Mediators 
Australia. At the moment, parties involved in big arbitrations have to go out to try to locate conference rooms 
and set up those conference rooms with the infrastructure that is needed to conduct the arbitration. On occasions 
that requires video screens, such as when plans are being thrown up in front of witnesses and the arbitrator, the 
recording of the proceedings in case there is an appeal and the ultimate transcription of the proceedings. 
Although it sounds expensive, it is not overly expensive in this day and age to also have the ability to provide 
videolinked hearings because some of the expert witnesses are on the east coast and, indeed, some witnesses are 
in our far north. It is not the state that ultimately bears this cost, as it does with judicial proceedings in which 
there is videoconferencing between the Magistrates Court and prisons, for example, because it is on a user-pays 
basis. But these companies’ and corporations’ disputes are so large that paying for or hiring this infrastructure on 
a user-pays basis compared with the daily rate of the Queen’s Counsels they engage is a relatively minor cost on 
a daily basis.  

I think the initiation of such a centre cannot simply be left, however, for commercial houses and perhaps the 
independent bar to establish by themselves because they all have disparate interests. Even though I am sure that 
the members of chambers would like a commercial arbitration centre, their main focus is on the brief that is in 
front of them and running chambers rather than starting such a public utility. When I say “public utility” it is a 
public utility that will be used by relatively few members of the community—that is, any corporations that are in 
dispute. Therefore, I think that it would require some impetus and to be driven to a degree by the government. It 
might even require in its initial stages some minor government outlay. What I mean by that is that to get an 
arbitration centre up and running there would obviously have to be a main room and perhaps two witness side 
rooms where people could have meetings outside of the main room. This could perhaps be developed later, when 
more space becomes available and we get things up and going, into two or three arbitration rooms, which I am 
sure would be pretty well fully booked, plus side meeting rooms. It could have fixed infrastructure, such as 
digital recording equipment in the hearing room, so that the parties themselves can take the digital recording to 
their own transcription services and have it done at their own cost, which I am sure they would welcome doing 
rather than have to say, “Well, we’ve got an arbitration in Perth. We’ve got to go out and find a service that can 
rent us the proper recording devices and we’ve got to pay someone else to set it up each time.” I think that if the 
government moves down this track, it will fertilise and invigorate the arbitration business, if we like, in Western 
Australia. I think it would be welcomed by not only the legal profession but also the commercial houses that do 
business in Western Australia. What is so attractive about foreign investment in Western Australia is not only the 
stability of our political system, but also the certainty, continuity and stability of the applicable laws and the way 
that they are administered and, in this particular case, the way disputes are resolved.  
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For these reasons, we agree to support the government’s bill. We will support the amendments. I have a couple 
of questions about clause 22 for when we go into consideration in detail—it will not take very long—because I 
saw that amendment for the first time only this morning. We encourage the government to in the short term find 
perhaps one suitable room and get the process moving but in the longer term look to what is being done in 
Sydney, which has an arbitration centre, so that we can compete with the east coast for the business of 
arbitration. Arbitration generates employment for solicitors and clerks and does a whole manner of things. I 
would like to see that happen on the west coast of Australia as well. With those comments, the Labor opposition 
commends the bill to the house.  

MR C.C. PORTER (Bateman — Attorney General) [1.30 pm] — in reply: I thank the member for Mindarie, 
the shadow Attorney General, for his contribution. It is always a very happy day in Parliament when we agree, 
which happens more often than people might expect. I would like to make four very brief comments on the 
matters that the member raised. The first is about contracts, the second is about the Commercial Arbitration Bill 
2011, the third is about public good and the fourth is about the idea of setting up arbitral rooms. 

The member for Alfred Cove’s interjection was spot on. Ultimately, arbitration is about a dispute over the 
original contract that gives life to a project. I will use the example of a joint venture between two Western 
Australian companies such as Woodside Petroleum Ltd and Atlas Iron Ltd that enters into a contract with two 
other joint venturers, one of which is from Singapore and the other from Canada. The contract between them 
would likely determine whether they would be willing to go to arbitration in the event of a dispute, which can 
arise from time to time, or whether they would agree, pursuant to the contract, that arbitration would definitely 
happen in the event of a certain dispute. Often that happens in a contract. The next question is where the three 
parties agree to conduct that arbitration. Sometimes that will be fixed in the contract itself and at other times it 
will be left open for unanimous agreement between the parties in the event that a certain dispute arises. In the 
example of the joint venture arrangement that I have used, the Western Australian company, Woodside or Atlas 
Iron, is the major joint venturer because it contributes more money. However, we are finding that if the arbitral 
law is the same in Singapore as it is in Canada, the other two parties might insist that the arbitration should occur 
in either Singapore or Canada, despite the Western Australian company being the larger player. The first step to 
try to encourage inside contracts and contracts for arbitration to occur here in Western Australia, with all the 
multiplier benefits we would get from that, is to ensure that Western Australia is an easy place in which to 
conduct arbitration. As the shadow Attorney General has explained, this legislation sets out, in effect, that the 
basic nuts and bolts of the arbitral system in Western Australia will be the same as the arbitral systems in South 
Australia, Tasmania and, largely, Singapore. That will mean there will be not much reason for non-Australian or 
non–Western Australian parties to a contract to argue that they would prefer not to agree to an arbitral clause that 
would require the company to arbitrate in Perth. That is one hurdle that we will remove in the way of this 
jurisdiction becoming a growth jurisdiction for arbitration. That is my first point about the original contract. 

I will explain why the legislation is important. The next stage to try to grow Western Australia as an arbitral 
jurisdiction, as the shadow Attorney General pointed out, relates to the public-good problem. It may be that 
plenty of people in Western Australia could make good money, employ others and generate wealth by 
conducting arbitrations. Largely they will be members of the independent bar and also the large law firms. They 
employ people directly and others indirectly, including the people who sell them coffee at the bottom of 
Allendale Square. This is a very large industry, which is why Sydney is trying very hard to get a large market 
share. It might seem that it would pay individual chambers, encompassing a large group of barristers, to set up 
their own arbitration rooms by simply leasing the space and setting them up. I would say that this teeters 
between a private and public good. In a private good there is enough economic incentive for a group or 
collective of people, in this instance a large chambers, to set up arbitral rooms. In the public good where there 
are so many disparate interests that might benefit, it is very difficult to get them all to agree to chip in to make it 
happen. I am not sure whether it is a private or public good in this case. In due course, if nothing happened one 
of the larger chambers might set up some modest arbitral rooms and try to capture the market. I agree with the 
member for Mindarie that it is probably wise for the government—we are in the process of doing this—to see 
how it can facilitate that by having what the shadow Attorney General referred to as “rooms”. Arbitral rooms are 
a little different from courtrooms. They are basically a convention-style table in a large room where people sit, 
King Arthur style, around a table. It is also important to have breakout rooms so that when a point is reached in 
the arbitration at which people are having difficulty agreeing, they can talk to their counsel, advisors or among 
themselves elsewhere and then come back and meet again. They have a certain structure. I am by no means an 
expert — 

Dr J.M. Woollard: That structure currently exists in the State Administrative Tribunal. Could that not be used 
for this? 
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Mr C.C. PORTER: It is a similar structure. One of the problems is that Treasury calls the courts “stranded 
assets” because courts are expensive pieces of public infrastructure that are effectively used between 9.00 am 
and 4.30 pm. The judges will stay later, but the rooms themselves are used only during those times. Generally 
speaking, we have a legal culture—this extends down to arbitration—whereby people want to conduct business 
during daylight hours. Members might have heard conversations about night courts and so forth. Further down 
the track it is likely that we will try to make more and better use of our large and expensive pieces of 
infrastructure for the taxpayer by extending the hours of their use. Another interesting point that some members 
of the legal profession who are deeply involved in arbitration tell me is that there is some argument for not 
arbitrating inside court environments, and some parties to arbitrations prefer this. They like to get away from the 
court environment. That is not a deal breaker to setting up rooms. However, I have had conversations with the 
independent Western Australian Bar Association, the courts, my department and, indeed, with the organisation 
that operates the rooms in Sydney that the shadow Attorney General spoke about. I think we are getting very 
close to the point at which, hopefully at the lowest possible cost, we will set up some rooms. People will have to 
pay for the privilege of using those rooms. When we move into the new Supreme Court building, there will be an 
opportunity to create some surplus space around the court district and the existing buildings and we will look at 
that option, but other options are available. 

I agree with the shadow Attorney General that we can, and probably should, look at competing with other 
jurisdictions. Another opportunity that presents itself is that, based on the meetings I have had with those who 
run the Australian Centre for International Commercial Arbitration in Sydney, they see this as a great hub from 
which to work. We may be able to reach an agreement with the arbitral rooms in Sydney that if we start our own 
rooms, we will become the Western Australian chapter and that between us we can share the work and the cost 
of those rooms to the benefit of both jurisdictions. That might not be the simplest thing in the world to do, but I 
perceive some opportunities to badge arbitration Australia-wide with Perth as an arbitral chapter of a larger 
organisation. I would imagine that that would likely present great opportunities in Western Australia, 
Queensland, New South Wales and, perhaps to a lesser extent, Victoria, although banking hubs do not use 
arbitration quite as much as large commercial contracts. We have hundreds of billions of dollars worth of 
construction in this state over the next several decades. Sometimes things can and do go wrong with those 
contracts. It would be fantastic for the profession and for the multiplier effect of legal work in Western Australia 
if arbitrations could be held in Perth for those contracts when things do not go according to plan. We will need to 
go into consideration in detail, so I will close by saying that the multiplier effect of the legal industry is often 
overlooked. 

Ms J.M. Freeman: Not if you’re paying the bill. 

Mr C.C. PORTER: That can hurt from time to time. Even attracting counsel from interstate to stay in our hotels 
is very helpful because they spend money during the three-week trial while they are here, which helps employ 
people. Large legal firms up and down St Georges Terrace employ a large number of people, both lawyers and 
non-lawyers, which have flow-on effects for all the businesses around them, which also employ accountants and 
a range of other people. That is big business in this jurisdiction. One of the recent trends is that large 
international law firms such as the Norton Rose Group have come into this jurisdiction and are either forming 
partnerships with local firms or, in effect, subsuming them. We are getting the internationalisation of the law 
here. I agree with the shadow Attorney General and we are looking at establishing arbitral rooms. We are trying 
to do that in as cost-effective a way for the taxpayers as possible. Should those rooms be developed, they will be 
user-pays. It is a great way to try to grow an already important industry in this jurisdiction. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 
Clauses 1 to 21 put and passed. 

Clause 22: Language (cf. Model Law Art 22) —  

Mr C.C. PORTER: The explanation for the change to this clause is that, as the bill is presently drafted, clause 
22 provides that if a contract that sets up the ability or the compulsion to go to arbitration does not also set up 
what language that arbitration should be conducted in, the default position should be English. New clause 22 will 
replace the present clause 22. The parties are free to agree on the language or languages to be used in the arbitral 
proceedings. Failing agreement as referred to in subclause (1), the arbitral tribunal is to determine the language 
or languages to be used in the proceedings. In effect, in the absence of some language being nominated in the 
contract that sets up the compulsion or discretion to go to arbitration, it will allow the parties, should they end up 
in arbitration, at first instance, to try to agree among themselves what the default language should be; and, if they 
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cannot reach agreement, the arbitral tribunal will make that decision. That was put to us by the Institute of 
Arbitrators and Mediators Australia as an appropriate change to the legislation. Simply put, it thinks that the way 
to attract international arbitration to this jurisdiction is not to presume that in the absence of specifying what 
language the arbitration is to be conducted in, it would be conducted in English, so, the parties will have a 
greater degree of flexibility. 

Mr J.R. QUIGLEY: I just want to follow up on how that is constructed, because there is a note at the end of 
clause 22 in the bill as printed. We will cut out one of the subclauses so that there will be four subclauses, and it 
appears that there will be a bit of reordering of those subclauses. Clause 22(1) will remain the same. Clause 
22(3) will become clause 22(2). 

Mr C.C. Porter: Yes. Clause 22(3) in the present bill provides that English is to be used. 

Mr J.R. QUIGLEY: That is right. But now the arbitral tribunal is to determine the language. 

Mr C.C. Porter: Yes. 

Mr J.R. QUIGLEY: In effect, that is the replacement subclause. Clause 22(2) will become new clause 22(3). 

Mr C.C. Porter: Yes. 

Mr J.R. QUIGLEY: But then there is no subclause (5) in the new clause. Subclause (4) will be deleted and 
replaced with the provision that the tribunal may make an order about any documentary evidence. Currently, 
subclause (4) provides that if subclause (3) applies, it applies to any written statement by a party, any hearing 
and any award, decision or other communication by the arbitral tribunal. But that has not been replicated in new 
clause 22. In other words, if the arbiter chooses Chinese, there is no subclause to say that that will apply to 
written statements by the parties or any hearing, decision or communication, as in current subclause (4). 

Dr J.M. Woollard: New subclause (2) will do that, because the tribunal will determine the language in any 
circumstance, whether it be written or oral. 

Mr C.C. PORTER: We have adopted in pure form the model bill’s provisions. The way that I read it is that it 
will now be the case that there will be, if you like, a greater degree of flexibility because the tribunal may order 
that any documentary evidence is to be accompanied by a translation into a language or languages agreed on by 
the parties or determined by the arbitral proceedings. It may be that there are instances in which everyone agrees 
that they do not need a translation. If the document is a warning sign placed at a mine site for occupational health 
and safety reasons that says in English “Stop”, it may be that they do not feel it is necessary to have a secondary 
document that says that word in another language. I think that by removing what is currently in the bill — 

Mr J.R. Quigley: Which is currently subclause (4). 

Mr C.C. PORTER: Yes; subclause (4) would have required a translation to be offered in every single instance, 
by default of that clause. There is more flexibility at the discretion of the tribunal to determine whether 
documents can be put into evidence in a language other than that which has been chosen. 

Mr J.R. QUIGLEY: Finally, will the note that appears at the end of clause 22 in the bill as printed go? 

Mr C.C. Porter: That will disappear, yes. 

Mr J.R. QUIGLEY: Will that go by amendment or will it go just because it is a note in the bill? 

Mr C.C. Porter: I think it will go by amendment, because we will remove this clause, which includes the note, 
and replace it with new clause 22, which does not include the note. The notes that I have state — 

Delete the note to clause 22 (the note is not part of the Bill—see clause 2(5)). It is not applicable to the 
replacement clause 22 … 

Somehow as a matter of procedure, we have to remove that. I would say that it would be either by agreement that 
that now be removed or, if the drafting is right that it is not part of the bill — 

Mr J.R. QUIGLEY: We agree. 

Mr C.C. Porter: We agree to remove it; otherwise, it will be removed because we have already agreed to 
remove clause 22. 

Mr J.R. QUIGLEY: That was the final matter I had on clause 22. 

Clause put and negatived. 

New clause 22 —  

Mr C.C. PORTER: I move —  

Page 26, after line 18 — To insert —  
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22. Language (cf. Model Law Art 22) 

(1) The parties are free to agree on the language or languages to be used in the 
arbitral proceedings. 

(2) Failing agreement as referred to in subsection (1), the arbitral tribunal is to 
determine the language or languages to be used in the proceedings. 

(3) This agreement or determination, unless otherwise specified in the 
agreement or determination, is to apply to any written statement by a party, 
any hearing and any award, decision or other communication by the arbitral 
tribunal. 

(4) The arbitral tribunal may order that any documentary evidence is to be 
accompanied by a translation into the language or languages agreed on by 
the parties or determined by the arbitral tribunal. 

New clause put and passed. 

Clauses 23 to 34 put and passed.  

Clause 34A: Appeals against awards — 

Mr C.C. PORTER: I move — 

Page 50, line 26 — To delete “or” and substitute — 

and 

This amendment seeks to amend the legislation so that it will be the same as the model bill and the same as that 
of the other states that have adopted the model bill. I am not quite sure how this crept into the drafting, but in 
effect at the moment, clause 34A states —  

(1) An appeal lies to the Court on a question of law arising out of an award — 

That is, an award after arbitration, if — 

(a) the parties agree, before the end of the appeal period referred to in subsection (6), that 
an appeal may be made under this section; or  

(b) the Court grants leave. 

As the shadow Attorney General pointed out, as things presently stand, the wording being disjunctive, the court 
could in effect cause an appeal to itself. What has been submitted to us and what was meant to be the case is that 
a decision that a matter of law go to appeal from an arbitral decision is a decision of the parties and not a 
decision of the courts. The idea is that it enhances the finality of arbitration. In those circumstances people who 
believe that arbitration should be used more often think that that is an inducement to use arbitration more often. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 35 to 45 put and passed. 

Title put and passed. 
 


